
they should address in adopting policies regarding workplace 
use of these electronic social media sites. Exploring the impact 
of changes in social institutions, Jeffrey Loew’s article explores 
the recent passage of Proposition 8, banning gay marriage; in 
particular, the rise of domestic partnerships and the posthumous 
challenges to domestic partnerships as well as marriages. 
Finally, this edition of Perspectives presents three additional 
practical topics: Kendall Patton’s informative piece on the 
efficient use of transactional attorneys in completing business 
transactions, Michael Telleen’s article on the possible benefits 
of the “conversion” of the structure of your business entity, as 
well as Brendan Lund’s and Laurelle Gutierrez’ timely tax alert 
on reporting the existence of any foreign bank account informa-
tion to the IRS.

Without doubt we will begin to see more and more 
opportunities created by the shifts in our society and economy as 
greater emphasis is placed on “green” 
matters, including building requirements, 
energy efficiency, tax incentives and 
sustainable practices. The technology 
changes affecting the way we work, 
communicate and interact with each 
other will continue to accelerate. We 
look forward to working with you, our 
clients and friends, to help you take 
advantage of the open doors of 
opportunity that surround us.  

Mark A. Cassanego
President, Carr McClellan
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Green Building/Green Leasing

By Lisa H. Stalteri, Esq.

Increasingly, green building and energy-efficiency is 
being mandated by governmental regulation. If prop-
erty owners do not now start including green building 
provisions in their leases, they are likely to be chal-
lenged in the future in:  passing through to tenants 
energy-efficiency and green building costs; and 
requiring tenants’ participation in operational 
programs designed to achieve energy-efficiency 
and green building goals. 

	 A green building is one designed and operated to: 	
	 • 	Efficiently use energy, water, and other 
		  resources 
	 • 	Protect occupant health and improve 
		  employee productivity 
	 • 	Reduce waste, pollution and impact on 
		  the environment.

A green lease is one drafted to insure these 
green building goals.  While there is no recognized 
definition of a “Green Lease”, a green lease includes 
key concepts:

Operating Cost Provisions that permit separate 
metering for utilities, include energy-efficiency 
retrofitting and other sustainability retrofitting as 
capital expenditures that are permitted operating 
costs, and include any future carbon taxes as 
operating costs.

Repair, Alteration and Tenant Build-out Provi-
sions that require compliance with green building 
requirements, not just as may be required by law, 
but as may be necessary to obtain or maintain certain 
green building certifications or as otherwise neces-
sary to achieve energy-efficiency levels identified by 
the landlord.

Landlord Approval Standards, whether applied 
to alterations, changes in use or lease assignment, 
that specifically include green building criteria as a 
basis for withholding or granting approval.  

Landlord Access Rights that are expanded to 
permit periodic green building audits.

Tenant Reporting Obligations for tracking energy 
efficiency and other data that may be required to 
maintain certain green building certifications.

Green Building Operating Plan as a lease 
covenant, not just in the rules and regulations, that 

require tenants participation in any green building 
operating plan, recycling program, parking incentive 
program and other plan or program instituted to obtain 
or maintain certain green building certifications or to 
achieve energy efficiency.

Alternative Dispute Resolution Provision to 
resolve green operating plan disputes.

There are a few cautions with regard to green 
leases:

•  A landlord should not guaranty obtaining or 
maintaining a green building certification such as 
LEED. Satisfying certain criteria for certification or 
for periodic re certification of the building may not be 
completely within a landlord’s control. It is preferable 
for a landlord to instead offer some free rent period if 
certification is not obtained or maintained.

•  Insurance and Destruction provisions should 
address the additional costs and additional time 
of green building reconstruction and, if necessary, 
recertification.

•  There is controversy in the office leasing arena 
as to whether the gross lease format or the net lease 
format offers incentives/disincentives to energy 
efficiency and green building. Some believe that a 
net lease, under which a tenant pays its own utility 
costs, encourages a tenant to be energy efficient to 
reduce its energy costs. Others believe that an office 
tenant’s energy costs represent such a small per-
centage of its cost of doing business (an average of 
0.6%) that there is no meaningful incentive to reduce 
energy costs under a net lease. While energy costs 
represent an average of 0.6% of an office tenant’s 
cost of doing business, energy costs represent an 
average of 16% of total operating costs of an office 
building. Under a gross lease, a landlord pays utility 
costs for the building and includes some utility cost 
factor in setting a tenant’s base rent. Proponents of 
the gross lease argue that a landlord under a gross 
lease has a greater incentive to insure energy-effi-
ciency in order to reduce expenses and increase net 
operating income. Because the landlord in a gross 
lease, however, captures the savings from energy-
efficiency, proponents of the net lease argue that 
there is little incentive for tenants to comply with a 
landlord’s energy-efficiency programs.

Energy-efficiency legislation and green building 
mandates will only become more prevalent. Property 
owners are now entering into leases which will affect 
their properties for the next three, five, ten or more 
years. Property owners have an opportunity now 
to address their ability to allocate the costs of, and 
require compliance with, energy-efficiency and green 
building programs, whether they are mandated by 
law or driven by the property owner’s environmental 
concerns. 

Lisa H. Stalteri is Chair of the Real Estate group.

What’s Inside

Remember when green was just a color and tweet was the sound 
a bird made? While the vocabulary of our ever changing world 
is a fascinating topic, even more interesting are the substantive 
changes sweeping through our economy and society that the 
new vocabulary represents. As I touched on in our last edition 
of Perspectives, change presents challenges, but also opportuni-
ties. To take advantage of those opportunities, one must recog-
nize them and be willing to embrace them. That often means 
re-tooling one’s skill set, or at the very least, being open to 
learning new things.  

At Carr, McClellan we have always welcomed the opportunity 
to learn new things. The law is ever evolving and the role of coun-
selor and advocate requires us to be constantly learning and 
re-learning what it takes to provide effective legal services to our 
clients.  Our lawyers are seizing the opportunities as many fun-
damental changes continue to unfold. For example, Lisa Stalteri 
is becoming LEED certified so that she can add to her real estate 
and environmental law expertise. Her new knowledge will assist 
clients in navigating the burgeoning set of laws and regulations 
pertaining to “Green” matters. Lisa’s articles on Green Building/
Green Leasing and Energy Star requirements provide a primer 
on the issues related to the environment that owners and tenants 
need to anticipate as these laws and regulations are increasingly 
implemented. Recognizing the convergence of social networking 
sites with the workplace, Barry Parker’s article asks employers 
to question “what their employees are doing” and when they 
are doing it, on Twitter, Facebook, Plaxo and LinkedIn as well 
as other networking sites. As the line between these sites blur, 
Barry guides employers through the myriad of considerations 
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Employers: “What Are

You Doing Right Now?”

By Barry J. Parker, Esq.

Do you Twitter? Have a page on Facebook? Joined 
LinkedIn? How about Plaxo? Have you noticed 
that these online networking sites invite users to 
answer the question, “What are you doing right 
now?” And users are responding at all times, even 
at work! Online social and professional network-
ing is converging in the workplace. This presents 
a new challenge for employers to manage online 
business risk and to avoid the inadvertent disclo-
sure of valuable proprietary and confidential infor-
mation. So, employers, “What should you be doing 
right now?” 

“Developing electronic 
social media guidelines!”

Guidelines for the use of electronic social 
media should follow the “code of conduct” that 
employers use for all other types of public com-
munication. Employees should be advised that 
the behavior expected of them offline applies to all 
online networking activity where the integrity, cred-
ibility, reputation or proprietary and confidential 
information of the company may be affected. 

What are some important social media guidelines?

1.  Employees who engage in online social net-
working must understand that it cannot negatively 
affect the business interests of the employer or 
any employee’s job performance.

2.  Employees must know the company’s Code 
of Conduct and that it applies at all times, on 
or offline. Employees should be respectful and 
should not engage in any discriminatory, defama-
tory, harassing, obscene or illegal conduct, or 
conduct that is not in the employer’s best interest.

3.  Employees are personally responsible for the 
content they publish online. Employees should 
identify themselves and their position whenever 
discussing company-related topics and make it 
clear that they are speaking on their own behalf 

and not on behalf of the employer. Where feasible, 
employees should include a disclaimer that “The 
postings are my own and do not necessarily reflect 
the opinions, positions or beliefs of my employer.”

4.  Employees must respect the intellectual 
property rights of their employer and others. 

5.  Employees must exercise a high degree of 
care not to publish the confidential and propri-
etary information of their employer or others.

6.  Employees must exercise a high degree of 
care not to publish any information that violates 
the privacy or publicity rights of others.

7.  Employees must exercise good judgment 
about what they say online. If employees are 
unsure about publishing something about their 
employer, a competitor or the trade, employees 
should check with their superior before publishing 
the content.

8.  If an employee is specifically tasked to engage 
in online social networking to develop business 
relations with customers, affiliates and the public, 
the company should provide adequate and 
appropriate training on the Do’s and Don’ts of 
networking etiquette.

9.  Employees must understand that employers 
reserve the right to monitor all social networking 
by company employees. There is no right of 
privacy with respect to social networking on 
company property or when related to company 
business.

10.  When writing electronic media guidelines, 
it is also a good opportunity to advise employees 
of the policies that pertain to the permitted use of 
company property pertaining to electronic media 
(computers, phones, etc.) and the development 
and ownership of websites, blogs, Wikis, domain 
names and all intellectual property rights pertain-
ing to them. This is especially pertinent if such 
guidelines are not covered elsewhere in 
an employee handbook or proprietary rights 
agreement.

	 In the end, with the development of appropri-
ate electronic social media guidelines, employee 
online networking activity is manageable and 
need not pose unreasonable business risk to 
intellectual property, reputation or the bottom line. 

Barry J. Parker is Director of the Intellectual 
Property group.

Employment &
Proprietary Rights
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more appropriately handled by an associate.
•  Being Team Players. This may seem strange when 

talking about an attorney’s efficiency, but working well with 
one another builds trust and confidence between the attorney 
and client. The client should feel free to question or challenge 
the attorney’s advice – after all, none of us knows our client’s 
business as intimately as the client herself. While we may offer 
business advice in conjunction with our lawyering, the client is 
the ultimate business arbiter and the ultimate decision maker.  
Finally, clients should read each invoice carefully and raise bill-
ing concerns promptly. Adjustments to an invoice, if warranted, 
can and will be made by our firm. It is counterproductive to all 
concerned to have a client troubled by an invoice.

•  Letters of Intent. As this author pointed out in the last 
issue of Perspectives, one means of keeping legal fees from 
increasing quickly in the early stages of a business transaction 
is to set forth the basic business terms and fundamental legal 
parameters of the transaction in what is known as a non-bind-
ing letter of intent. The letter of intent can be relatively 
substantive as to “non-binding basic business terms” and yet 
be concisely drafted. A letter of intent can enable the principals 
to initially negotiate, and hopefully agree upon, most major 
business points before becoming entangled in lengthy negotia-
tions and legal documentation.

•  Read and Understand Your Legal Documents. Always 
carefully read the legal documents prepared by your attorney.  
As importantly, be sure you understand what the documents 
say and mean. Ask your attorney to explain any unclear or 
legalistic provisions. Knowing exactly what your documents 
mean can save you countless headaches, legal fees and poten-
tial litigation after your transaction has closed. Case in point, 
this author crafted a comprehensive construction contract for 
a business owner five years ago. The construction contract 
explicitly required that all subcontractors provide conditional 
and unconditional lien waivers and releases for work performed 
to date to the owner and architect prior to making monthly 
progress payments to the general contractor. The owner and 
architect ignored the requirements for subcontractor lien 
waivers and instead paid the general contractor in full. Bingo, 
the general contractor, who had not paid his subcontractors, 
filed for bankruptcy and the subcontractors filed liens against 
the owner’s premises. This was a costly error by the owner and 
architect resulting in substantial legal fees which could have 
been avoided had they understood the construction contract 
and followed its terms.

All of the foregoing may seem like common sense, but if 
the client focuses on these suggestions, the business trans-
action promises to be completed more efficiently and with 
reduced legal expense.

At Carr McClellan, we strive to provide first-rate legal 
service and expertise while offering well-reasoned solutions to 
our clients’ legal problems. We also recognize that keeping our 
rates affordable depends in large part on our client’s judicious 
use of our time and service. We look forward to continuing to 
work with you to solve critical legal and business problems in 
the most cost-effective manner.

S. Kendall Patton is a Director of the Real Estate group.

Efficient Use of

Transactional Attorneys

By S. Kendall Patton, Esq.

There is no better time than today to ensure business transac-
tions make good economic sense, and are legally sound 
before being signed, sealed and delivered. Over the past year, 
our clients, and those of us in the legal world, have seen a 
challenging business environment. Credit markets have 
contracted greatly; lending institutions, investment banks 
and brokerage houses have collapsed; business owners 
have seen sliding sales and profits, reluctantly engaged in 
employee layoffs, and even filed bankruptcy.

This short article presents some suggestions on how 
best to use legal services in completing a business 
transaction in a cost-effective manner.

•  Set Clear Goals for Your Transaction. Be sure your attor-
ney understands at the outset of the engagement the options 
you have considered, the business goals you want to achieve 
and your honest expectations. For instance, in the dissolution 
of a partnership, when will the dissolution close, who is the dis-
solving partner, how will the partnership assets be shared or 
split, and who is responsible for contingent liabilities, partner-
ship employees, inventory, lease obligations and the like? All 
such “major items” should be discussed early on between the 
client and attorney.

•  An Organized, Chronological Presentation of 
Information. To the extent you can organize all information, 
materials and documents pertinent to the business transac-
tion in your possession and provide this to your attorney in 
a chronological fashion in binder form, or perhaps in memos 
or e-mails with attachments, you will save both time and legal 
expense. The more information your attorney has at the outset 
of the transaction, the better able he or she will be to react to 
your goals and expectations in an organized, global and cost 
efficient manner. A personal guaranty or indemnity agreement 
which you give to your attorney for the first time a week before 
the closing will often skew the dynamics of the transaction, 
result in new or prolonged negotiations and most likely addi-
tional and costly re-drafting.

•  Using Associates and Of Counsel Attorneys. While Carr 
McClellan has eighteen seasoned and experienced partners, 
each with twenty to thirty-five years of legal training in their 
respective areas of expertise, the firm also has a large and 
expanding group of bright and extremely capable associate 
and of-counsel attorneys who are eager to work directly for and 
with our clients. Nearly all of our associates have come to us 
from much larger firms where they have received three to five 
years of excellent legal training. Associates generally bill at 
about 60% of the billing rates of our partners.  You should ask 
the partner in charge of your matter if a portion of the work is 
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Reasons and Techniques 
for Converting the Form 

of Your Business

By L. Michael Telleen, Esq.

Would Conversion Benefit You 
and Your Business?

You may be a general partner in a partnership and 
might benefit from the limited liability protection 
offered by a limited liability company or a corpora-
tion. You may wish to “relocate” the domicile of your 
business to another state, and at the same time 
change the form of entity in which you do business. 
You may benefit from the tax “pass-through” charac-
teristics of a partnership or limited liability company 
as compared to the tax treatment of your corpora-
tion. Or, alternatively, the separate taxpayer nature 
of a corporation may serve you better than your 
current partnership or limited liability company.

What is Conversion?

For many years in California there were only 
three basic business entities: the corporation, the 
general partnership or the limited partnership. Once 
a business was formed using one of these entities, 
the only way to change to a different form of entity 
involved liquidation of one and formation of the 
other using one of two or three techniques, often 
selected for tax reasons. Each of these techniques 
involved the transfer of assets and liabilities out of 
the first entity and into the second entity.

In the early 1990’s, California and other states 
adopted statutes creating a new form of business 
entity: the limited liability company. A limited liability 
company offers its owners the advantages of both 
limited liability protection, like that of a corporation, 
and pass-through tax treatment, similar to that of a 
partnership.  

About the same time, states including California 
began adopting statutes allowing the merger or 
conversion of most business entities into other 
forms of business entities. Your partnership, 
corporation or limited liability company may now 
be converted into any of those other entities without 
liquidating the original entity.  

This can be accomplished with an entirely 

California entity or, in most cases, with entities 
formed in different states. For example, it is 
possible to convert a California general partnership 
into a Nevada limited liability company.

Statutory conversion and merger methods 
provide the benefit of simplicity. The merger and 
conversion statutes typically provide that all of the 
original entity’s assets and liabilities be transferred 
to the new entity by operation of law, without the 
need for transfer documentation for each asset or 
for assumption documentation for each liability.

The various methods of changing from one 
business entity form to another have differing tax 
and securities law consequences, which must be 
addressed in determining the appropriate method 
of entity conversion for each unique situation.

Why Convert?

Why might you wish to convert your company 
to another form of business entity?

a.  Liability protection: A general partner in a 
general or limited partnership is personally liable for 
the debts and liabilities of the partnership. On the 
other hand, the members of a limited liability com-
pany have the benefit of limited liability protection, 
much as do shareholders in a corporation. Thus, the 
partners may wish to convert their partnership into 
a limited liability company or a corporation to obtain 
limited liability protection.

b.  Change of Domicile: Depending on the laws 
of the state where a business entity is formed and 
those of the state to which it may wish to “relocate,” 
it may be possible to convert an existing business 
entity to another form of business entity and, at the 
same time, change the domicile to another state.  
For example, a Delaware entity might be converted 
to a California entity or a California entity might be 
converted to a Nevada entity.

c.  Tax:  It may be to your advantage to change 
the way taxes are applied to your company and its 
owners. For example, while providing the limited 
liability protection of a corporation, a limited liability 
company has the benefit of being a “pass-through” 
entity for tax purposes, similar to a partnership, thus 
avoiding some of the double tax characteristics 
and other adverse tax consequences of a corpora-
tion. However, a limited liability company operating 
in California is subject to a “fee” imposed by the 
Franchise Tax Board based on its California income, 
as a result of which a limited liability company might 
not be best for your situation. Your company’s 
income and expenses, and the nature of its assets, 
should be analyzed to determine which entity is 
best for tax purposes.

d.  Business Structure: There may be business 
reasons for converting your partnership or limited 

liability company into a corporation. A corporation might 
better suit the needs and interests of investors in your 
business. Indeed, venture capital investors might require 
that the business be operated in corporate form.

How do You Convert?

How do we change one business entity into another? 
We first check the statutes of the state in which the cur-
rent entity is formed and the statutes of the state in which 
a new entity may be formed. If both permit, conversion is 
likely to be the preferred technique for changing the form 
of business entity. If conversion is not permitted by each 
statute, then it may be possible to change the form of 
entity by merging the existing entity into a new entity of 
different form or domicile.  

Before proceeding with conversion, an attorney 
should review all business-related agreements to see if 
consents are necessary prior to conversion. For example, 
loan agreements may prohibit conversion without prior 
consent of the lender.

If both statutes permit conversion and any neces-
sary consents can be obtained, a plan of conversion will 
be drafted and signed. Documentation to form a new 
entity and consummate the conversion will be prepared 
and filed with the appropriate authorities in each state. 
Agreements governing operation of the new entity will 
be drafted and signed.

California statutes provide that on conversion a 
“new” entity is for all purposes (other than, in some 
cases, tax purposes) the same entity that existed before 
the conversion. Because with a conversion the “new” 
entity is considered the same entity as the original, there 
is no change of ownership or reassessment for property 
tax purposes, the original co-owners rule will not be trig-
gered for property tax purposes, and real estate transfer 
taxes are avoided. 

A general partnership which converts to a limited 
liability company does not need a new federal taxpayer 
identification number since for federal income tax 
purposes it is treated as a tax “partnership” both before 
and after conversion.

California statutes also provide that upon conversion 
the assets and liabilities of the existing entity automati-
cally become the assets and liabilities of the “new” entity 
by operation of law. All rights of creditors and liens upon 
property of the entity are preserved and remain enforce-
able against the new entity and any action or proceeding 
pending by or against the old entity may be continued by 
or against the new entity.

Would conversion benefit your business and its 
owners? As you evaluate your conversion options, the 
Corporate attorneys at Carr McClellan would be glad to 
answer any questions and provide any assistance you 
may need.

L. Michael Telleen is a Director of the Corporate 
& Business group.

Corporate
& Business
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‘Til Death 
(and a Court Order) 

Do Us Part: 

Posthumous Challenges to 
Marriages and Domestic Partnerships

By Jeffrey R. Loew, Esq.

The recent passage of Proposition 8, banning gay 
marriage, means that domestic partnerships will likely 
increase in popularity. Domestic partnerships offer the 
same legal rights and obligations as a heterosexual 
marriage, but are more often entered into without the 
public ceremony of a wedding. In fact, a domestic part-
nership may be established by simply signing a domestic 
partnership declaration, a one-page form, and mailing it 
to the Secretary of State.  

Domestic partnership agreements may therefore be 
efficient vehicles for fraud, undue influence, and elder 
abuse, and these agreements will likely be a growing 
source of litigation concerning decedents’ estates. 
An unscrupulous person may obtain an elderly or 
dependent adult’s signature on a domestic partnership 
declaration (or a confidential marriage form) as easily 
as obtaining a signature on a fraudulent will, trust, or 
beneficiary designation. Given the current state of the 
laws concerning marriage nullification, courts may not 
be ready for an influx of such cases.

Courts have historically been reluctant to nullify, 
or even scrutinize, a marriage after the death of one 
spouse, and domestic partnerships must be accorded 
equal protection. Consequently, the only valid reasons 
to nullify a marriage after the death of one spouse were 
incest, bigamy, or polygamy. 

The court in Greene v. Williams (1970) 9 Cal.App.3d 
559, 562, for example, ruled that a marriage could not 
be annulled based on the minority of the deceased hus-
band because it had “already been dissolved by death.”  
The court observed that “since the entry of such a 
decree would be an ineffectual act, courts, historically, 
have refused to entertain actions for annulment by a 
party to the marriage after the death of the other.”  

The Greene court’s reasoning is spurious. In many, 
perhaps most, cases it is simply not true that 
a posthumous annulment is “ineffectual,” insofar as it 
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affects a decedent’s relatives emotionally and 
– even more to the point – economically, as a 
spouse may take as much as fifty percent of a 
decedent’s assets upon death, even if the dece-
dent’s estate plan declares otherwise.

Marriage of Goldberg (1994) 22 Cal.App.4th 
265, 273, may provide one example of the 
courts’ shifting views. In Goldberg, an ailing 
90-year-old man brought an action shortly 
before his death to nullify a marriage procured, 
he alleged, by his much younger spouse to 
obtain his assets. After he died, the court 
allowed his relatives to continue the action. The 
court saw “little difference” between an action 
to recover a decedent’s property taken by fraud 
and an action to nullify a marriage based on 
fraud. “The net result,” the court observed, is 
“financially the same.” The court ruled that the 
action could go forward, but offered no opinion 
on whether the action would have survived if it 
had been brought after the husband had died 
– a situation on which no California court has 
recently ruled, but on which no California court 
has ever allowed a case to proceed other than 
in cases of polygamy or incest.

While no appellate court has upheld such 
an attack, California law seems to provide for 
one. The California Family Code, when read in 
connection with the Code of Civil Procedure, 
appears to allow for a posthumous challenge 
to a marriage or domestic partnership on the 
grounds that the relationship was procured by 
fraud or force – though not on the grounds of 
incapacity. There is no clear principle behind 
the distinction, suggesting that the implicit 
allowance for attacks alleging fraud or force is 
probably only a loophole, arising from a failure 
by the Legislature to analyze the interplay of the 
various statutes. But it is a loophole with signifi-
cant consequences.  

California Code of Civil Procedure section 
377.20(a) states that “except as otherwise pro-
vided by statute, a cause of action for or against 
a person is not lost by reason of the person’s 
death, but survives subject to the applicable 
limitations period.” 

Under Family Code sections 2210 and 2211, 
in turn, a party may nullify a marriage procured 
through fraud within four years of learning the 
facts constituting the fraud, and may nullify a 
marriage procured by force (including coercion 
and presumably undue influence) within four 
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New Energy Star Disclosure

for Commercial Buildings

By Lisa H. Stalteri, Esq.

Beginning January 1, 2010, commercial building 
owners will be required to disclose to any prospec-
tive buyer, lender or tenant of the entire building the 
building’s Energy Star rating for the most recent 
twelve (12) month period. As of January 1, 2009, 
utility companies, such as PG&E, were required to 
maintain records of energy consumption for all non 
residential buildings to which they provide utilities. 
This data will be in a format compatible with the US 
EPA’s Energy Star Portfolio Manager which calcu-
lates Energy Star rating. The rating system, is on a 
scale of 1 100. Buildings with a rating of 75 or better 
may qualify for the Energy Star label.

The new Energy Star disclosure is not without 
hitches:

1.	The US EPA’s Energy Star Portfolio 
	 Manager provides rating for just 15 types of 
	 building types so if your building is not one of 
	 the 15 types, you cannot get a score.
2.	There is a challenge in obtaining data 
	 on multi tenant triple net buildings in which
	 tenants pay their own utilities directly.
3.	Tenants with greater energy demands 
	 will bring down an Energy Star rating and the 
	 building owner is likely not to have complete 
	 control over that.

As a result of the Energy Star disclosure, less 
energy efficient buildings will become less competi-
tive in the marketplace. Tenants will start factoring 
Energy Star ratings into their criteria for space, 
which will affect rental rates for less energy efficient 
buildings, and which will ultimately affect 
their value.

There is still an opportunity for commercial 
building owners to increase the energy star rating 
that their buildings will receive at the end of this 
year by performing an energy audit of their build-
ings and implementing some of the energy efficiency 
recommendations in the audit report.

Energy audits may be obtained through PG&E 
(800.468.4743) or through private companies such 
as Architectural Energy Corporation (415.957.1977) 
or Enovity (415.947.0390).

Lisa H. Stalteri is Chair of the Real Estate group.

years of the marriage’s inception. The Family 
Code is silent on whether these actions may be 
brought after the death of one spouse.  

In contrast, the Family Code prohibits a 
posthumous action to nullify a marriage based 
on the deceased spouse’s mental incapacity, 
requiring the petition to be filed “at any time 
before the death of either party.” This clause 
was likely included only because its application 
was obvious. In cases alleging mental incapac-
ity, the disadvantaged spouse, even if living, is 
often represented by a relative or conservator 
who could continue an action after the incapac-
itated party’s death. This would be less likely 
to occur in cases involving only fraud or force, 
since disadvantaged spouses can generally 
bring those actions themselves. But there is no 
other obvious reason to bar one posthumous 
action and not the other; a wrongdoer may 
benefit from a party’s incapacity as well as by 
his own use of fraud or force.

In other words, it appears that the 
Legislature has simply not yet considered 
the interrelation between the Family Code 
sections governing marriage nullification, 
and the Code of Civil Procedure’s “survival of 
actions” statute, which states generally that 
all actions the survive the death of a party 
unless another statute provides otherwise.

In conclusion, the rise in domestic partner-
ships, and evolving views of traditional mar-
riage, will require courts to evolve their views 
as well. While the rulings of courts in past de-
cades past suggest a roadblock, more recent 
decisions suggest a less rigid view of 
the invariable sacredness of marriages. The 
California Legislature, in apparently allowing 
causes of action for fraud and force to survive, 
may have inadvertently provided courts with 
an additional tool to protect the rights of elderly 
and dependent adults even when they’re no 
longer around to protect themselves.

Jeffrey R. Loew is a member of the Litigation 
group.

Tax Alert

Individuals who own bank accounts in foreign 
countries may be aware that they are required 
annually to report the existence of the accounts 
by filing a Report of Foreign Bank and 
Financial Account (“FBAR”) with the IRS on 
or before June 30. All foreign income must be 
reported on the taxpayer’s Form 1040. These 
requirements affect taxpayers who own interests 
in or possess signatory authority (e.g., as part 
of their employment) over foreign bank accounts 
in excess of $10,000. There are onerous 
penalties for failing to file the FBAR and/or 
reporting the income from foreign accounts, 
including potential criminal prosecution.

The IRS has announced a voluntary 
disclosure policy enabling U.S. taxpayers to come 
forward and disclose the foreign account, and 
to pay tax on unreported foreign taxable income 
generated from 2003 through 2008. A successful 
voluntary disclosure will limit the penalty exposure 
of the taxpayer and generally eliminate the risk 
of criminal prosecution. If the IRS discovers the 
foreign account before voluntary disclosure occurs, 
the taxpayer loses those benefits. Taxpayers who 
have reported and paid tax on all taxable income 
from their foreign accounts but have failed to file 
the FBARs can file the delinquent FBARs without 
penalty. The voluntary disclosure period ends on 
September 23, 2009.  

To illustrate the impact of the voluntary 
disclosure policy:

	 Taxpayer owns a foreign account from 2003 
to 2008 with a $1,000,000 account balance 
earning interest income of $50,000 per year.	
	 If the taxpayer voluntarily discloses the 
account and income to the IRS, he would pay 
$386,000 in tax and penalties, plus interest. 
The bulk of this $386,000 amount is penalties.
	 If the taxpayer does not voluntarily disclose 
the account before (1) the IRS discovers the 
account, and (2) September 23, 2009, the tax-
payer faces up to $2,306,000 in tax and penal-
ties, plus interest. The taxpayer also could face 
additional penalties and criminal prosecution.

	 Taxpayers with unreported foreign income 
or accounts should consider this opportunity 
and seek legal advice before the compliance 
period ends. 

Please contact Brendan T. Lund or Laurelle M. 
Gutierrez or your tax or estate planning attorney 
for further information.
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